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COURT REPORTS
FEDERAL COURTS
UNITED STATES CIRCUIT COURTS
SEVENTH CIRCUIT
U.S. v. Gerke Excavating, Inc., 464 F.3d 723 (7th Cir. 2006) (holding that under the Clean Water Act, wetlands have a requisite nexus
with navigable waters and can be regulated by the Army Corps of Engineers if, alone or in combination with similarly situated lands in the
region, they significantly affect the chemical, physical, or biological
makeup of traditional navigable waters).
The United States charged Gerke Excavating, Inc. ("Gerke") with
violating the Clean Water Act ("CWA") by discharging pollutants into
navigable waters from point sources without a permit from the Army
Corps of Engineers ("Corps"). Under the CWA, parties must obtain a
permit from the Corps to dredge or fill wetlands.
The United States District Court for the Western District of Wisconsin granted summary judgment for the government. Gerke appealed, claiming that the wetlands at issue were not navigable waters
under the CWA §§301 (a) and 502(12). The Seventh District Court of
Appeals upheld the District Court's decision. The United States Supreme Court granted certiorari and remanded the case to the Seventh
District Court of Appeals to determine if the wetlands Gerke dredged
and filled had the requisite nexus with navigable waters in light of its
decision in Rapanos v. United States.
Because the decision in Rapanos consisted of a four Justice plurality
opinion and a concurrence, the court must apply the narrower test in
the concurrence. Therefore, the court does not apply the plurality's
test, that in order for wetlands to fall under the CWA, there must be
(1) an adjacent channel of relatively permanent body of water connected to traditional interstate navigable waters; and (2) that there
continuous surface connection makes it difficult to know where the
'wetlands' begin and the 'navigable waters' end. Instead, the court
applies the concurrence's test, that a wetland has the requisite nexus if,
alone or in combination with similarly situated lands in the region, the
wetland has a significant chemical, physical, or biological effect on the
integrity of traditional, navigable waters. Because the trial court did
not conduct the factfinding necessary to apply this test, the court re-
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manded the case to the district court with instructions to apply this
new test.
Elizabeth Meyer
NINTH CIRCUIT
Great Basin Mine Watch v. Hankins, 456 F.3d 955 (9th Cir. 2006)
(affirming the district court's decision that states may set minimum
flow standards, but are not required to do so; reversing the district
court's decision finding Great Basin Mine Watch's argument sufficiently exhausted and concluding that the Agency's cumulative impact
analysis was insufficient).
In March of 1997, Appellee Newmont Mining Corporation ("Newmont") proposed an expansion of its open-pit gold mining facility
("South Project") to the Bureau of Land Management, the Department of the Interior, and Helen Hankins, manager of the BLM's local
field office (collectively "BLM"). The proposed South Project was on
the southern edge of Newmont's existing mine, which the BLM approved in 1993. The South Project would have disturbed an additional
1,392 acres of land, of which, 839 are public. The South Project proposed a deepening of the existing mine, along with continued dewatering and discharging excess groundwater into nearby Maggie Creek.
In April of 1997, Newmont also filed a proposal with the BLM for
the Leeville Project ("Leeville"), which proposed a new open-pit gold
mine 20 miles north. This project proposed disturbance of 486 acres
of land, of which, 453 are public. Under the proposal, the South Project site received gold ore trucked in from Leeville for processing.
The BLM, pursuant to the National Environmental Policy Act
("NEPA"), found that there was a potential for significant environmental impacts, and required an Environment Impact Statement
("EIS") be prepared for both proposals. The BLM issued a final EIS
for the South Project and Leeville in April of 2002 and July of 2002
respectively. The BLM then issued Records of Decision ("RODs") for
the South Project and Leeville in July of 2002 and September of 2002
respectively.
In both RODs, the BLM permitted agency preferred alternatives to
Newmont's plan, finding that the agency's alternatives would not cause
unnecessary or undue degradation of the public lands." The alternatives provided for further mitigation of impacts related to dewatering.
The BLM also required Newmont to post bonds for post-mine closure
mitigation, and for groundwater and surface water monitoring.
In November of 2002, Great Basin Mine Watch ("Great Basin")
filed suit in United States District Court in Nevada against the BLM.
The complaint, citing violations under NEPA, the Clean Water Act
("CWA") and the Administrative Procedures Act ("APA"), sought review of the final EISs, the RODs, and the bonding requirements. Great

